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CONSTITUTIONAL LAW 


§ 363 


ment the study of this article by the study of the specific article within which 


his question falls.® 


§ 362. Nature of right guaranteed. 


The right of property is a fundamental,” natural,’ inherent,? and inalienable 


right”? 
stitution. 
it, for it existed before them.” 


It is not ex gratia from the legislature, but ex debito from the Con- 
In fact, it does not owe its origin to the constitutions which protect 
It is sometimes characterized judicially as a 


sacred right,” 18 the protection of which is one of the most important objects of 


government.!* . 


§ 363. — Limitations. 


The constitutionally protected right of property is not an absolute right. 


1.15 


The right is subject to such reasonable restraints and regulations established 
by law as the legislature, under governing and controlling power vested in it 


by the constitution, may think necessary and expedient. 


6. See such topics as HEALTH; LANDLORD 
AND TENANT; Pusiic UTILITIES; SPECIAL OR 
Locau ASSESSMENTS; TAXATION; ZONING 
AND PLANNING, 


7. Arkansas Stave Co. v State, 94 Ark 27, 
125 SW 1001; State ex rel. Davis v Stuart, 97 
Fla 69, 120 $o 335, 64 ALR 1307; Schiller 
Piano Co. v Ilinois Northern Utilities Co. 
288 IN 580, 123 NE 631, 11 ALR 454; Law- 
rence E. Tierney Goal Co. v Smith (Lawrence 
E. Tierney Coal Co. v Kash) 180 Ky 815, 
203 SW 731, 4 ALR 1540; Stone v Jefferson, 
317 Mo 1, 293 SW 780, 52 ALR 879; Herli- 
hy v Donohue, 52 Mont 601, 161 P 164; 
Atchison & N. R. Co. v Baty, 6 Neb 37, 
ovrid on another point in Graham v Kibble, 9 
Neb 182, 2 NW 455; Marymont v Nevada 
State Bkg. Bd. 33 Nev 333, 111 P 295; Ex 
parte Boyce, 27 Nev 299, 75 P 1; Re Jacobs, 
98 NY 98; Stratton v Morris, 89 Tenn 497, 
15 SW 87; Spann v Dallas, 111 Tex 350, 235 
SW 513, 19 ALR 1387. 

The right to own and enjoy property is 
an essential in our conception of freedom. 
Newland v Child, 73 Idaho 530, 254 P2d 
1066. 


8. Vanhorne v Dorrance (CC) 2 Dall 304, 
1 L ed 391, F Cas No. 16,857; Spann v 
Dallas, 111 Tex 350, 235 SW 513, 19 ALR 
1387. 

Every person is guaranteed the right of 
acquiring and protecting property. Shavers 
v Duval County (Fla) 73 So 2d 684. 


9. Vanhorne v Dorrance (CC) 2 Dall 304, 
LL ed 391, F Cas No. 16,857. 


10, Vanhorne v Dorrance, supra; Cason v 
Florida Power Co. 74 Fla 1, 76 So 535; New- 
land v Child, 73 Idaho 530, 254 P2d 1066. 


41, Vanhorne v Dorrance (CC) 2 Dall 304, 
1 Led 391, F Cas No. 16,857. 


12. Newland v Child, 73 Idaho 530, 254 
P2d 1066; Fitzhugh v Jackson, 132 Miss 585, 
97 So 196, 33 ALR 279; Spann y Dallas, Hi 
Tex 350, 235 SW 513, 19 ALR 1387. ` 


t1© Thus, it is subject 


The right of acquiring, possessing, and pro- 
tecting property is as old as Magna Charta, 
lies at the fourdation of our constitutional 
government, and is necessary to the existence 
of civil liberty and free institutions. Miller 
v McKenna, 23 Cal 2d 774, 147 P2d 531. 

“The ancient and established maxims of 
Anglo-Saxon law which protect the funda- 
mental rights in the use, enjoyment, and dis- 
posal of private property are but the out- 
growth of the long and arduous experience of 
mankind, They embody a painful, tragic his- 
tory—the record of the struggle against tyr- 
anny, the overseership of prefects, and the 
overlordship of kings and nobles, when noth- 
ing so well bespoke the serfdom of the subject 
as his incapability to own property. They 
proclaim the freedom of men from those 
odious despotisms, their liberty to earn and 
possess their own, to deal with it, to use it 
and dispose of it, not at the behest of a master, 
but in the manner that befits free men.” 
Spann v Dallas, 111 Tex 350, 235 SW 513, 
19 ALR 1387. 


13. Wilkinson v Leland, 2 Pet (US) 627, 7 
L ed 542; Replogle v Little Rock, 166 Ark 
617, 267 SW 353, 36 ALR 1333; State ex rel. 
Davis v Stuart, 97 Fla 69, 120 So 335, 64 
ALR 1307; Moale v Baltimore, 5 Md 314; 
Fitzhugh v Jackson, 132 Miss 585, 97 So 
190, 33 ALR 279; Taylor v Porter, 4 Hill 
(NY) 140. 

All property is equally sacred in the view 
of the constitution. Eidge v Bessemer, 164 
Ala 599, 51 So 246. 


14, Schiller Piano Co. v Illinois Northern 
Utilities Co. 288 Ill 580, 123 NE 631, 11 
ALR 454; Watson v Mississippi River Power 
Co. 174 Iowa 23, 156 NW 188; Third Nat. 
Bank v Divine Grocery Co. 97 Tenn 603, 37 
SW 390. 


15. Shavers v Duval County (Fla) 73 So 2d 
pori State v Langley, 53 Wyo 332, 84 P2d 


16, Cady v Detroit, 289 Mich 499, 286 NW 
691 


